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DETAILED ACTION 

Claim Objections 

1 . Claim 3 is objected to because of the following informalities: Species name of 
the genus Listeria is required. Appropriate correction is required. 

Objection to Abstract 
The abstract of the disclosure is objected to because it consists of two 
paragraphs. Abstracts should be in one paragraph having a maximum of 150 words. 
Correction is required. See MPEP 608.01(b). 

Claim Rejections - 35 USC §112 

2. The following is a quotation of the first paragraph of 35 U.S. C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 6, 11-13 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the enablement requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to enable one skilled in the art to 
which it pertains, or with which it is most nearly connected, to make and/or use the 
invention. Since the microorganism(s) is/are essential to the claimed invention it must 
be obtainable by a repeatable method set forth in the specification or otherwise be 
readily available to the public. If the microorganism(s) is/are not so obtainable or 
available, the requirements of 35 USC 112 may be satisfied by deposit(s) of the 
microorganism(s). The specification does not disclose a repeatable process to obtain 
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the microorganism(s) and it is not clear from the specification or record that the 
microorganism(s) is/are readily available to the public. 

This rejection may be overcome by establishing that the each microorganism 
identified is readily available to the public and will continue to be so for a period of 30 
years or 5 years after the last request or for the effective life of the patent, whichever is 
longer, or by an acceptable deposit as set forth herein. 

If the depository is made under the terms of the Budapest Treaty, then an 
affidavit or declaration by applicants, or a statement by an attorney of record over 
his/her signature and registration number, stating that the specific strain has been 
deposited under the Budapest Treaty and that the strain will be irrevocably and without 
restriction or condition released to the public upon the issuance of a patent, would 
satisfy the deposit requirement made herein. 

If the deposit has not been made under the Budapest Treaty, then in order to 
certify that the deposit meets the criteria set forth in 37 CFR 1.801-1.809, applicants 
may provide assurance of compliance by an affidavit or declaration, or by a statement 
by an attorney over his/her registration number, showing that, 

(a) during the pendency of the application, access to the invention will be 
afforded to the Commissioner upon request; 

(b) all restrictions upon availability to the public will be irrevocably removed upon 
the granting of the patent; 
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(c) the deposit will be maintained in a public depository for a period of 30 years or 
5 years after the last request or for the effective life of the patent, whichever is 
longer; and, 

(d) the deposit will be replaced if it should ever become inviable. 

The specification must also state the date of deposit(s), the number(s) granted 
the deposit(s) by the depository and the name and address of the depository. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 1-13 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Nauth et al. (US 6,242,01 7; hereinafter R1 ) in view of JP 1 1 -323328 A (Machine 
Translation, hereinafter R2) and EP 0640291 (Machine Translation, hereinafter R3). 

5. R1 discloses a stabilized meat product comprising nisin containing whey. 
(Abstract). 

6. R1 discloses that by using the nisin containing whey, the growth of Gram positive 
pathogens including Listeria monocytogenes is inhibited. (Col. 3, lines35-38) 

7. R1 discloses that a variety of meat products including fish and seafood can be 
protected against the pathogens. (Col. 3, lines 45-46). 
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8. R1 discloses that nisin containing whey may be obtained by cultivation of 
Lactococcus lactis in a dairy liquid such as milk and separating the curd from the whey 
after the fermentation process by centrifugation or filtration. The resulting whey contains 
nisin (Col. 6, lines 25-45). 

9. R1 teaches that the nisin containing whey will be incorporated into the meat to be 
protected against pathogens by mixing in a gravy which is cooked at about 74-93C and 
cooled to about 5C. The meat can be raw or cooked prior to combination with gravy. 
(Col. 6, lines 46-67). The meat can be lamb, beef, pork, poultry and seafood such as 
vertebrate fish or an invertebrate shellfish (Col. 7, lines 1-4). 

1 0. R1 is silent regarding the antioxidative properties of the nisin containing whey 
used in the preservation offish and shellfish. 

11. R2 discloses the antioxidative activity of aminocarbonyl compounds which exist 
in heat treated dairy products and a method for reinforcing such activities [0007]. 

12. R2 discloses that the antioxidative property of the aminocarbonyl compounds in 
the dairy product can be enhanced by inoculating the medium with lactic acid bacteria. 
[0008]. 

1 3. R2 discloses that the amino group containing compound may be milk protein, 
bovine serum albumin (BSA), soybean protein, wheat protein, egg protein and amino 
aids such as histidine and arginine. The carbonyl compound may be glucose, fructose, 
xylose etc. [0010] 
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14. R2 teaches the necessary step of heat treatment of the medium after the 
fermentation. R1 discloses a sterilization process at 100 to 121 C for 7-90 minutes. 
[0015]. 

15. R2 disclose inoculating the medium with lactic acid bacteria including 
Lactococcus lactis, Lactobacillus bulgaricus et. [0017]. 

16. R2 disclose that the fermented product can be used as an anti-oxidant as it is or 
can be diluted and used in foods or drinks [0018]. 

1 7. R2 discloses that the anti-oxidant activity is due to proteases produced by the 
lactic acid bacteria . [0019]. Given that certain peptides are produced through the action 
of lactic acid bacteria proteases, it is clear that either such peptide or special 
aminocarbonyl interactions involving these peptides will enhance the anti-oxidative 
property of these compounds. 

18. R2 discloses that the anti-oxidative activity is enhanced by heat sterilization 
[0026]. 

1 9. R2 discloses that the culture solution of the fermented product is high even after 
removing the bacterial cells by centrifugation. [0037]. 

20. R1 and R2 are silent regarding the use of Lactobacillus sake. 

21 . R3 discloses that Lactobacillus sake can produce bacteriocin which can be used 
for the preservation of foods, [page 1, paragraph 8]. Therefore, it would have been 
obvious to one of ordinary skill in the art to use Lactobacillus sake in the cultivation 
medium of R1 and heat sterilize as taught by R2 in order to produce anti-oxidative agent 
or color tone preserving agent as presently claimed. 
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22. The presently claimed combination of anti-bacterial and anti-oxidative properties 
of a cultivation medium in which a lactic acid bacterium has had activity is clearly 
disclosed by R1 and R2. It is noted that the color characteristic of salmon is astaxanthin 
which can be preserved due to the anti-oxidant properties as disclosed by R2. Nisin 
produced by the lactic acid bacteria and as disclosed by R1, will protect the meat 
against pathogens such as Listeria monocytogenes. The co-cultivation of two lactic acid 
bacteria as presently claimed, will have synergistic and symbiotic effects on the growth, 
nisin production and proteolysis of the medium components which will ultimately 
improve the antibacterial and anti-oxidative properties of the cultivation medium as 
presently claimed. 

23. The sterilization of the cultivation medium as presently claimed will destroy any 
lactic acid bacteria remaining in the separated cultivation medium. It will also enhance 
the anti-oxidative properties of the cultivation medium as disclosed by R2. It is also 
obvious that the cultivation medium can be applied to the surface offish fillet, for 
instance, by immersion of the meat piece into the cultivation medium as presently 
claimed. 

24. It would have been obvious to one of ordinary skill in the art, at the time the 
invention was made, to prepare nisin-containing cultivation medium with antioxidative 
properties and apply it to fish and shellfish as taught by R1 , R2 and R3. One would do 
so to protect the fish or shellfish against pathogens and preserve the natural color of a 
fish such as salmon due to the antioxidative properties of the cultivation medium. 
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Absent any evidence to contrary and based on the combined teachings of the cited 
references, there would be a reasonable expectation of success in preserving food such 
as fish. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to HAMID R. BADR whose telephone number is (571)270- 
3455. The examiner can normally be reached on M-T 5:00 to 3:30 (Friday off). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Callie Shosho can be reached on (571 ) 272-1 1 23. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Hamid R Badr 
Examiner 
Art Unit 1794 

/Callie E. Shosho/ 

Supervisory Patent Examiner, Art Unit 1794 
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